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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD T, MANN
ATTORNEY GENIRAL

Honorable W, H. Franks

County Judge )
Menerd County ,//‘
Menard, Texas v

Dear Judge Franks: Opinion Wo. O-4500 - - -
Rei County Aptorney serving in armed
foroeg -~ when entitled to £5,00

*

fee on pless of guilty..
N »
Under the provisions ut/;;élcle 43599, Roeviged Civil

Stetutes, this department is prohibAted -from rendering legal
opinions to county judges, byt in-view of.the faot that your
county ia et present withou thc’lefzioo of a county attor-
ney we f=el &t not {mappropr te\tg. ngwer your questioa, Ve

quote from your request as follawsi

. "1 noed 1%.;\&1;; 2nd s\iné;\to the faot
hat our county af{toroe & now.gerying in the
Armed forcee 1 am préng?t g thc\qggstion.

"An orgk d;}\is brghghf"into Justice Court
oa a misdemeandr ehargse. /The¢ County attoraey
10.23,633 serving fu thé arfied forces und has
been srantlg e leave of g)ﬁen@e without pay
rqr’tgpﬁxfnaindor of hig elected term. The de-
féndaat pleads guilty =hd peys & fine and costs
of court indluding en attorney fee of $5.00. Is
the County attorney entitled to receive the

5.00 or what /disposition should be made of the
5.00‘: '\._‘\”//

Ve wnclose herewith for your information a copy of
opinion Ko, 0«2533 of this dep:rtment which holds, emong othey
things, thet the Commiesicners' Court neith«r has the autbor-
ity to grant a leave of sbsence t0 the ocounty attorney to anter
the armed foroces anor the power to dedlare kis office vacant
if he Qdoes enter the armed forces,

Menaréd County, Texas, hes & populetion of less than
20,000 inhebitents acoording to the least preceding Federal census.
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Ve sssume from your letter that its officers are compensated
on a4 fee basis.

Artioles 1068 and 1070, Vernon's Annotated Toxas
Cods of Criainal Procedure, read as follows:

"Art., 1088, If the defendanut pleads guilty
to a charge before s justice, the fee sllowed
the attorney representing the State shall be
five dollars. The ettorney who represents the
State in e ceriminal roticon in e Justice's court
ahall receive, for each scnvietion on & plea of
not cullty, where no eppeal is taken, tea dollars.

"Art., 1070, Ko fee shell be sllowed a dis~
trict or county attorney in any cese where he is
not present and reoprecenting the Stete, uyon the
trial thoreof, unlese ho hee teken aome ection
thersin for the State, or is presont and ready
to represent the State at each regular tera of
the ¢couxrt in whioh such criminal ection is pending;
provided, that wher pleas of gullty are accepted
in eny Jjusticge court, at any other time thaa
the reguler term thereof, the ecounty attcraey
shall receive the sum of five dollars. In mo
case shall the county attorney, in consideration
gt & plea of guilty remit any part of his lavful

e6,"

You are regspectfully sdvised that it is the opinion
of this departments .

1. V¥Yhere the county eattorney hes taken some acticn
in the case for the 8State in the Justice court he would bde
entitled to the §5.00 foe on & pleem of guilt in the justice
court regardless of whether he wae preseant in the justice
court at the time the plea was entered, Tor example, if your
county attorney filed a complaint in Justice ecourt before he
loft to join the Army he would be entitled to the {5,00 fee
if the defendent subseguently plsad guilty.

2. If the county attorney hes not teken any action
in such s cese and ie not present and ready to rapresent the
State at ¢ regular term of the justice court end a defendant
pleads guilty et such regular term the sounty attorney wopuld
not be entitled to the fee. Nor would the county be entitled
to the fee. If no fse iz due the county sttorney it should
not be charged egainst the defendant, o



865

Honoreble %, H., Franks, Pags 3

Se 1f the defendant plead guilty in Justice court
at sny time other than the regular term of such court the
ocounty attorney would be entitled to & §5.00 fee aven though
he was not present and hed taken no action in the case.

Yery truly yours
ATTORNEY GENZRAL OF TEXAS

T Zeg
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